IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AHVAD FARAHVAND : CIVIL ACTI ON
V.

WLLIAM S. COHEN and LT. CGENERAL :

HENRY T. GLI SSON : NO 97-7952

VEMORANDUM AND ORDER

HUTTON, J. July 15, 1999

Presently before the Court are Plaintiff Ahmad
Farahmand’ s Motion in Li mne (Docket No. 23), Defendants WIlliams§S.
Cohen and Henry T. disson’s reply (Docket No. 25), and Plaintiff’s
sur reply thereto (Docket No. 27). Al so before the Court are
Def endants’ Motion in Limne (Docket No. 26) and Plaintiff’s reply
thereto (Docket No. 28). For the reasons stated below, the

Plaintiff’s Motion in Limne is DENIED I N PART AS MOOT AND DEN ED

I N PART and Defendants’ Mdtion in Limne is DEN ED

| . BACKGROUND

Defense Supply Center Philadelphia (“DSCP”) provides
medi cal supplies, food, clothing, and other materials to agencies
of the federal governnent. Plaintiff Ahmad Farahmand worked at
DSCP. On Decenber 12, 1996, the position of Supervisory Product
Busi ness Specialist (“Section Chief”) opened in the Medical
Material Directorate at DSCP. As advertised, the position entail ed
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pl anni ng, directing, and supervising operations providing nedical
supplies to agencies of the federal governnent.

The “Selecting Oficial” for the position was Paul J.
Bellino. |In Decenber 1996, Bellino convened a panel of three DSCP
supervisors to attend interviews and recommend four finalists
Bellino would then select the new Section Chief. Bel I i no chose
Leo Coyle, Carl Maunz, and Roslyn Rogers to serve on the panel. In
Decenber 1996, Bellino also drafted interview questions. Bellino

al so established the follow ng factors, with varying i nportance, to

make the decision: interview, experience, performance rating,
awar ds, and educati on. The interview was the nost significant
factor.

On January 21, 1997, DSCP s personnel office referred
thirteen (13) applicants, including the Plaintiff, to Bellino as
qualified for further consideration for the position. Bel I'i no
reviewed the applications. |In a summary rating sheet, Bellino then
rated the applicants based upon his assessnent of the candi dates’
qualifications as taken fromthe applications. Bellino rated the
Plaintiff as “Excellent” in the categories of experience,
performance rating, and education. Prior to the interviews,
Bellino distributed his sunmary rating sheet to each panel nenber.

After the interviews, the panel recomended four
candi dates: Bruce Carson, John Charal abidis, Robert Little, and

James Johanson. In making the final determnation, Bellino



considered only these four individuals. Bellino selected John
Charal abidis for the position. On February 28, 1997, Plaintiff
recei ved notice that he was not selected for the position.

On April 30, 1997, Plaintiff tinely filed a fornal
conpl aint of discrimnationwth DSCP. In the conplaint, Plaintiff
al | eged that DSCP di scrim nat ed agai nst hi mby not pronoting himto
Section Chief because of his age, national origin, and religion.
The DLA performed an investigation and found no discrimnation.
Thus, on Decenber 23, 1997, Plaintiff filed the instant action
all eging that DSCP discrimnated agai nst him based upon his: (1)
age, under the Age Discrimnation in Enploynent Act (ADEA); (2)
national origin, under Title VII of the Cvil R ghts Act of 1964;
and (3) religion, under Title VII of the Cvil R ghts Act of 1964.

On May 25, 1999, Plaintiff filed a notionin limne. On
June 24, 1999, Defendants also filed a notionin limne. The Court

addr esses both npotions.

1. DI SCUSSI ON

A. Analysis of Plaintiff's Mtion in Linne

In his motion in limne, the Plaintiff seeks to exclude
three categories of evidence. First, Plaintiff seeks to exclude
the affidavit of the selecting official, M. Bellino, and the
affidavits of the selection panel nenbers-- Ms. Rogers, M. Munz,
and M. Coyle. Second, Plaintiff seeks to exclude the agency’s

determnation that Plaintiff was not a victimof illegal
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discrimnation. Third, Plaintiff seeks to excl ude Def endants’ USAO

Summary Charts.

1. Affidavits

In their response to Plaintiff’s notion, the Defendants
state that they have no intention of using the affidavit of the
selecting official, M. Bellino, or the affidavits of the sel ection
panel nenbers-- M. Rogers, M. Muwunz, and M. Coyle. The
Plaintiff thus agrees that his notion is nmoot in so far as it
concerns these affidavits. Accordingly, the Court denies this part

of Plaintiff’s notion as noot.

2. Agency’s Deternmination of No Illegal Discrimnation

Plaintiff al so noves to exclude the final agency deci sion
of the DLA which concluded that Plaintiff was not discrimnated
agai nst based on age, national origin, or religion. Plaintiff
argues that this decision is hearsay pursuant to Rule 802 of the
Federal Rul es of Evidence and unfairly prejudicial pursuant to Rule
403 of the Federal Rules of Evidence. Defendants respond that the
final agency decision of the DLA is in the form of an official
report of a public agency, and thus falls within a hearsay
exception under Federal Rule of Evidence 803(8)(C), and is not

unfairly prejudicial.

a. Hearsay

It is within the sound discretion of this court to rule
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on the admssibility of an agency’ s probable cause determ nation

regardi ng enpl oynent di scrimnation. See Starceski v. Westinghouse

Elec. Co., 54 F.3d 1089, 1099 n.12 (3d Gr. 1995); Walton v. Eaton

Corp., 563 F.2d 66, 75 (3d Cr. 1977). Federal Rule of Evidence
803(8)(C) explicitly excepts public records and reports “resulting
froman investigation made pursuant to authority granted by |aw,”
from exclusion under the hearsay rule, because official reports
contain inherent indicia of trustworthiness. Fed. R Evid.
803(8)(C). Agency investigatory reports are adm ssi ble under Rule

803(8) (O “unless the sources of information or other circunstances

indicate a lack of trustworthiness.” 1d. Review of the
trustworthiness of a report includes, but is not |limted to,
factors such as: “1) tineliness of the investigation; 2) the
investigator’s skill and experience; 3) whether a hearing was hel d

and 4) possible bias when reports are prepared with a view to

possible litigation.” Beech Aircraft Corp. v. Rainey, 488 U S

153, 167 (1988); see also Conplaint of Nautilus Mtor Tanker Co.,

85 F.3d 105, 112 (3d CGr. 1996). The burden is upon the noving
party to show negative factors to convince the Court that the

report should not be admtted. See Beech Aircraft, 488 U.S. at

167; Nautilus Mdtor Tanker, 85 F.3d at 113.

The DLA final agency decision clearly qualifies as a
report under Rule 803(8)(C). Thus, the DLA final agency deci sion,

which was authored by officers charged with a legal duty and



authorized to conduct the investigation, is presunmed adm ssible

under Rule 803(8)(C). See Beech Aircraft, 488 U. S. at 161. Any

opi nions, conclusions, and recommendations are also adm ssible
unl ess the Plaintiff denonstrates its untrustworthiness. See id.
at 161-70 (holding that conclusions and opinions in governnent
reports are generally adm ssible).

In this case, the Plaintiff failed to denonstrate that
t he DLA decision was untrustworthy. The agency conducted a tinely
investigation. There is no argunent before the Court questioning
the professionalismof the investigators. Furthernore, Plaintiff
chose to waive a hearing even though he had a right to one.
Finally, Plaintiff failed to raise any bias concerns which m ght
have inpeded a fair investigation. I ndeed, the Plaintiff only
chal | enges the “undue weight” placed on the interview during the
sel ection process. This argunent, however, does not denonstrate
untrustworthiness of the DLA decision. Rat her, as Defendants
correctly note, this argunent is the basis of Plaintiff’s quarrel
with the agency. Accordingly, the Court rejects Plaintiff’s

hear say ar gunent.

b. Unfair Prejudice

Plaintiff al so argues that the decision of the DLA would
be considered reliable by a jury and greatly prejudice himunder
Federal Rul e of Evidence 403. Under Federal Rule of Evidence 403,

rel evant “evidence may be excluded if its probative value is

-6-



substantially outweighed by the danger of unfair prejudice,

confusion of the issues, or msleading the jury.” Fed. R Evid.
403. “Rule 403 does not act to exclude any evidence that may be
prej udici al , but only evidence the prejudice from which

substantively outweighs its probative value. Prejudice within the
meani ng of Rul e 403 i nvol ves identifying a speci al damage whi ch t he

law finds inpermssible.” Charles E. Wagner, Federal Rules of

Evi dence Case Law Commentary 145 (1996-97) (footnotes omtted).
The Plaintiff’s argunent is neritless. Plaintiff’s
argunent states the reason that the DLA decision is presuned
adm ssi bl e under the Federal Rules of Evidence. Rule 803(8)(C was
drafted to recognize a policy of affording a presunption of
reliability to governnment reports. |In any event, Plaintiff failed
to show how unfair prejudice resulting fromthe adm ssion of the

DLA decision would substantially outweigh its probative val ue.

Accordingly, the Court denies Plaintiff’s notion to the extent that

it seeks to exclude the DLA deci sion.

3. USAO Sunmary Charts

Finally, Plaintiff asks the Court to excl ude Defendants’
Exhi bit 28, USAO Summary Charts, because the Defendants failed to
provide any information as to these charts in their Pre-Trial
Menmor andum Def endants fail to address this issue in their
response. Therefore, given the inconplete record, the Court wll

reserve judgnment on this issue until the tinme for trial
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B. Analysis of Defendants’ ©Mdtion in Linine

Def endants al so fil ed a noti on seeking to excl ude sever al
of Plaintiff’s exhibits on two grounds. First, Defendants ask the
Court to exclude Plaintiff's Exhibit 26, Uniform Guidelines on
Enpl oyee Selection procedures, because the guidelines were
repeal ed. Second, Defendants ask the Court to exclude all exhibits
which did not exist at the tinme of the failure to pronote

Plaintiff.

1. Guidelines

Def endants contend that the Court should prevent
Plaintiff from admtting or wusing the Uniform Guidelines on
Enpl oyee Sel ection procedures. Def endants mmintain that these
gui delines were repealed. Plaintiff states that the guidelines are
in fact alive and well.

The Court rejects Defendants’ argunent. O her than a
concl usory al | egati on, Defendants of fer absolutely no | egal support
to show that these guidelines have in fact been repeal ed. I ndeed,
t he Def endants do not even provide the Court wwth a citation to the
chal | enged gui delines. Therefore, the Court denies this aspect of

Def endants’ noti on.

2. Exhibits Produced After Failure to Pronpte

The Defendants ask this Court to exclude all evidence

that occurred after the failure to pronote Plaintiff as irrel evant.
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Def endants assert that the critical question in this case is what
was the intent of the decision nmaker at the tine of the alleged
discrimnation. Thus, Defendants argues that any evidence after
such failure to pronote is irrelevant.

Under Federal Rul e of Evidence 401, “‘rel evant evi dence’
means evi dence having any tendency to make the existence of any
fact that is of consequence to the determ nation of the action nore
probable or | ess probable than it would be w thout the evidence.”
Fed. R Evid. 401. *“The standard of rel evance established by [ Rul e

401] is not high.” Carter v. Hewitt, 617 F.2d 961, 966 (3d G r.

1980). Once the threshold of |ogical relevancy is satisfied, the
matter is largely within the discretion of the trial court. See

United States v. Steele, 685 F.2d 793, 808 (3d Cir. 1982). Federal

Rul e of Evidence 402 states: “All relevant evidence i s adm ssi bl e,
expect as otherwi se provided by the Constitution of the United
States, by Act of Congress, by these rules, or by other rules
prescribed by the Suprene Court pursuant to statutory authority.
Evi dence which is not relevant is not admssible.” Fed. R Evid.
402.

After the fact evidence is oftenirrelevant to a person’s
intent, know edge, or state of mnd at an earlier tine. See, e.qg.,

GQul branson v. Duluth, Msabe & Iron Range Railway Co., 921 F.2d

139, 142 (9th Cr. 1990); Arnold v. Riddell, Inc., 882 F, Supp

979, 993 (D. Kan. 1995); Sealover v. Carey Canada, 793 F. Supp
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569, 579 (M D. Pa. 1992). This case law, cited by the Defendants,
clearly supports this proposition for personal injury actions.

See, e.qg., Glbranson, 921 F.2d at 142 (finding the fact that

railroad was aware of problemin railroad in 1985 not probative of
its knowl edge of that problemin 1984); Arnold, 882 F. Supp. at 993
(finding video made six years after injury is irrelevant to prove

war ni ngs available in product liability case); Sealover v. Carey

Canada, 793 F. Supp. at 579 (excluding evidence that manufacturer
had know edge of health risks posed by its product in 1961-62 where
plaintiff had to prove manufacturer had know edge prior to 1960).
In the real m of discrimnation, however, after the fact evidence
possesses nore rel evance to a person’s intent, know edge, or state

of mnd. See Abrans v. Lightolies, Inc., 50 F.2d 1204, 1214 (3d

Cr. 1995 (“Indeed, we have held that discrimnatory coments by
nondeci si onmakers, or statenent tenporally renote fromthe deci si on
at issue, may properly be used to build a circunstantial case of

discrimnation.”); Lockhart v. Westinghouse Credit Corp., 879 F.2d

43, 54 (3d Cr, 1989) (finding age biased coment relevant even
when nmade subsequent to plaintiff’s termnation).

In this case, Defendants ask this Court to exclude any
evidence that Plaintiff offers if it occurred after the alleged
discrimnatory failure to pronote. The Court is unwilling to
i npose such a blanket ruling. The lawin this circuit states that

after the fact evidence nay be admssible as circunstantial
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evi dence to show discrimnation. See id. (finding age biased
comment relevant even when mnmade subsequent to plaintiff’s
termnation). Therefore, the Court denies Defendants’ notion.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AHVAD FARAHVAND : CIVIL ACTI ON
V.

WLLIAM S. COHEN and LT. CGENERAL :
HENRY T. GLI SSON : NO 97-7952

ORDER

AND NOW this 15t h day of July, 1999, upon
consideration of the Plaintiff’s Mtion in Limne and Defendants’
Motion in Limne, |IT IS HEREBY ORDERED t hat:

(1) Plaintiff’s Mdtion in Limne is DENIED IN PART AS

MOOT AND DENI ED I N PART; and

(2) Defendants’ Mdtion in Limne is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.
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